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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GumALD C. MANN
ATIORNEY GENERAL,

Honorable C. H. Cavness
state Auditor
Austin, Toxas

Pear Siri

The fasts reflected by ths
letters of June 6, 1942, and July

Pwo officers of the Zoxar state loyment Service, in
December, 1540, &nd during sefersd nonths gf 1941, accepted em-
ployment with a firm of Texas wontragtory”in the capacity of pere
sonnel director and assistant pe sonne director, respactively,.

1. Each
in 18%0, &t which

vy 2¢ 1981, they were p2id by the
e period of 16z days, which repre-
During €1l of that period of timg

their vacation period the Director of the
Sexyvice assumed to grant each of s3id of=-
out pay,” which leave coantinued for periods
of moro than hiryé days cach, during s8l) of vhich time they con-
tinued in their Tuspeciive employment with said contractors.

4. After returning to vork for the Texas State BEmploy~-
rent Service each of sald officers was pzaid full time and carried
tn the payroll of such contractors as 8 full-time employee for
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several weeks, during vhich time they vere also paid full time
by the State, ]

You request our opinion as to vhether or not ths State
vas suthoriced to pay the salary of sald officers during any of
the sald periods of time. At ell of the timaes above referred to
the Texap State Imployment Secrvice vas e division of the Texas
Unenployment Compensation Commission, vas an agency of ths State,
and its officers and employees vere employees and agents of the
stato of Texas, by vhom thoy were paid.

The Texas State Emnloyment Service was created by Acts,
1935, 44th Legislature, page 552, Chapter 236, codified as Article
52213-2,‘V. A. C. 3+ Section 3 of sz2id Article reads as rollowvst

"There 1a hereby created vithin the Puresu of
Laboy Stetistics a division to be lmown as the Toxas
State Imploymoent Service, responsible for ecuinistey-
ing a systen of public employnent offices for the
purpose of &ssistinz employers Lo recurs employees,
and workers to sccure emplorment. The Commissionenr
of Labor HStatistics is authorized and directed to eg-
teblish such offices in ruch parts of tiro 3tste as ha
deams necsesary and to proseridhs rulee and rasulations
not %nconsiatant with any of the provisicns of this
Act.

By Acta of 193G, hith Legislaturs, Third Called Session,
Page 1393, Chaptor 482, Secticn 12, sz amenced Acts 1937, 45th
Legislature, page 12, Chapter 67, Section 4, The Texas Siate Iui~
ployment 8ecrvice vas transferrsd to Lthe Unexployment Compensation
Commission a2z a division thereof. The pertinent part of said Act
has been codifled as Article 522)b-10, V, A. {. 5. Said Artiecle
reads in part as followss

f(a) Texas State Employment Sarvice, as provided
for under Act of ths Forty-fourth lLezislature, Regular
Session, Chapter 236, paze 552, 1s hersby transferred
to the Commission as & division thereof. fThe Comtige
sion throuph such divisicn, shall gatzsblish and mein-
tain free publie employmont offices in such nuxber £nd
in euch nlaces as wmay be necessary for the prover
adninistration of this Act, and for nurpoaes of ror-
forming such duties, as are vithin the purviev of the
Act of Congress entitled 'An Ac¢t to provide for the
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establishment of & national employment system and

for cooparation with the States in the promotion of
such syetem and for other purposes,' approved June 6,
1933, (48 stet. 113; USC, Title 29, Secticn 49(e¢) )

ap amended. It shall be the duty of the Commission

to ccoperate with any officlal or egenoy of the United
States having povers or duties under the provisions of
the said Act ¢f Coagross, &5 cmended, &nd to do and
perforn all things necossary to eecure to this Htate
the benefits cof the said Act of Congress, sz amended,
in the promoticon &nd msintenance of & system of publie
employment offices. The provislions of the sald Act of
Congress, ag amended, are herebvy accepted by this
gtate in conformity vith Zection 4 of said Act, and
thie State will observe and comply with the requirew
ments thersof, The Taxas Unenmployrment Conpensation
Comiseion 1s heredy desisn-ted and constituted the
egency of thisz State for the purpozes of said Act. The
Dircete», other officars and enpleoyees of the Texas
8tsate Buaployment fervice shall be appointed by the Come
wission in accordance with resulations prosoribed by
the Dirgctor of tho United States Employment Seorvice,

"(b) Finsncing: All monies received by this State
under ths sald act of Cemsress, as amended, chall be
paid into the srecial ‘Imxployment Servies Account' in
the Unemnloerment Compensaticn Administration Fund, and
said monles are herelby made availahle to the Toxas Un-
smnloyrent Convonsgatlion Commisslion to be expended as
provided by this 3ecctlon and by szid Act of Congresw,
end any unexpended balance of funds anpropriated or
alloeated either by the State of Texzs or the Foderal
Government to the lexas Ststo Fnployment Sarvice as a
divigion of the Duresu of Labor Silatistics, i3 hersby,
upon the passage of this Aet, transferred to the mpecisl
ttmiploywent 2ervice Account! in the Unemployment (ome
pensation Administration Fund. For the purpose of es-
tablishing and maintzinlng free public employment ¢f=-
fices, tte Commission is authorized to enter into agree-
ments wvith eny political subdlvision of this State or
vith eny private, and/or non-profit orgazpizstion, and
ag 8 part ol any sucn agrecrent the Ciumlesion may ac-
cept rmonies, services, or guarters ag & contribution to
the special 'bKmployment Service Account,.!'*
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It will be seen that the tvo employees of the State
Fuployment Service, hera under consideraticn, occupied responsible
positions in the dlscharge of which thoy were roquired to exercise
discretion and judgmoent, and, by statute, were required to aasist
exployess in obtaining employment and ¢0 assist employers in
finding employses, in the operation of & "free public employment
office,." The very names of the positions held by such employees
indicate that thoy vere, in a neasure, required to perform the
identical gervice, in their socond employment, which the statute
roquired thesm to perform for the Stateo. For the performance of
that gervics they were heing paid by the State, vhile at tho same
time they were being paild for guch epployment by & private concern.
The record cecms to indicate a felthful discharge, by each of said
employess, of all the dutles ovwed by then to the Stete as well as
to their privste employer.

The statement of facts, howvever, makes it apparent that
the two employmente are incensistent and incompatible. Such em-
ploymont required the enployee to repressnt the Stete es its agent
on the one hend and the private employer, as his agent, on the
other. The interszto of sald two principsls were diverse, and in
pany instances wvere probably eonfliocting. Dusl agency, under asuch

csircumstances, ig contrary to public policy and vill not be permit-
ted.

We have herctofore hold, “4n our Opinion Fo. 0-8813, a
copy of vhich is enclosed herewith, that a State employee 4s not
entitled to recoive pay for a vacation not taken while he i3 in
the employ coi' the State, It is equally clear that an cuployee of
the State would not be entitled to receive pay for legel holicdays
occurring after the severance of his employment with the State,
It seems that each of said employeos began work for a private
employer about December 22, 1940. It is our viev that when such
employee entered upon his private employment, even though he be-
gan such smployment duringz a period depominated the Christmae
Holidays, hia period of occupation as & State employee was terme-
lnated, GSuch coployee was entitled to receive pay from the State
of Texss for all sorvices rendered by him to ths State up to the
date wvhen he termainsted his perlod of service with the State by
acceptiny employuent with the nrivate e¢oncern. He wae entitled
to receive no further sum from the State, and the State wvas au-
thorized to pay no further sum on &ccount of his employment until
&fter ths euwployce had been relessed by sald private employer.
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The action of said employees in accepting employment of
s private employer is repugnant to the idsa of continued employ-
gent by the Stzte. It requlred them to ba agents of the State on
the one hznd and of the private employer, on the othsr, under cir-
cuustances vhere the interests of the two mizght easily be in con-
flict. Such & contract tends to c¢orruption end is against publie

or motive, is declared to be the test of its lezality." Amarillo
041 Company ve. Runch Creek 0il & Gae Company, 271 S. W. 145, writ
of error dismissecd,

Ae £aid in the case of Scott VB;:KQIGO, 62 Civ. App. 163,
130 B, W. 6101

"In 811 cz2ses the principal ie ontitled to the
best effort and unblased Judsment of his agent, and
the law, for reasons focunded in public policy, for-
bids ths agent's assumption of a relation which af-
fords temptations antagonistic to his duty."

The rule-laid down in ths case of Scott vs, Xelso is the
lavy as betveen private parties., Certainly it should not be nore
relaxed in a case where the ftate is one of the principals, That
the agrecnent here under conulderation ls anainst the publie poliey
of this State 1s well settlod. City of Edinburg vs. 5llis, (Com.
of App.) 59 8. W. (2d) 99; ¥laniken vs. Folkes, 15 Tex. 1303 Wills
vs, Abbey, 27 Tox. £035; Deleon vs, White, O Tex. 598. The same
rule is announced in United states vs. Carter, 217 T. 5. 286. fThe
following pertinent quotation is taken from the Californis cage
of Stockton Plumbing & Supply Company vs. Wheeler, 229 P, 1020%

Prhe principle upon which public officers are
denied the right to make contracts in their officilal
capacity with themselves or to boe or become intervest-
ed in contracts thus mads 1s evolved from the pelf-
evident truth, &3 trite and impregnadle as the law of
gravitation, that no person can, at cne and the sene
tinmo, faithfully cerve two masters representing di-
verse or inconslstent interests with respect to the
service he performs. The prinoiple has alvavys beon
one of tho essentisl atiributes of every rationsl sys-
ten of poritive law, even reaching to private eccntracte
uwal tronscctions, whereby there are coreasted botween
individuals trusts or filduciary relatione. The voice
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of divinity, spoaking from within the sublimest in-
cernation knowvn to all history, proclaimed and em-
phasized the maxim nearly two thousand years ago on
oocazions of infinite sacredness.”

Wo conolude that since 4t i1s contrary to the publie
policy of thls State thot its agents should, at the same time,
ropresent in the same capaciiy, other principals of diverse in-
terosts, for the stated reazon that no man can serve two masters,
vhen enplovment vaop accepted by such employeesn, as agents of the
oontroactors, thsy ceased to be employoes of the Htate of Texas,
ard that such exployeos vero nob entitlied to recelve any sslary
from the State of Texse at any tima subsequent to the date of thelr
accoptance of such employment, until they had ceased to be so em-
ployed. Accordlngly, we hold that such dual employzment vas highe
ly tmproper and that it should never have been permitted, nor
should any compensation have been pald to saild exployees by the
State, during any of the perlods of time about wilch you inquire,
{f the focls vere knovyn to the disbursing officers.

Yours very truly
ATTORREY QZKERAL OF TEXAS

T e, Nt

Fovler Roberts
Assistant
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